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hcse scI i-I-cgularory gtiidcli l ies .ui 
inrendcd ro be honored  i n  ligtic of  t h e i i ~  T. .iims x i id  pi.inciples. All iii;irkcrcrs should 

\uppori r h r  gtiidclines i i i  spiiir and iior r r c x  [hei r  
provixions ;is otisra~-Ics io be ciircuiiivciiied b y  lcgnl 
iiigenui tv. 

hest. gii idclines also r rp r rac i i r~ l 'he  DMA\ 
general philosophy char self-regtilartrry 

iri:ind;iru. Sell-regul; irory acriirns are inorc rcadi ly  
adaprablc ro changing rcchiiiqucT and economic aiid 
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sound btisii ic\b Ipracrices. 
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The Terms of the Ofer 
H 0 NI!S'/ ' Y  A NO (. 'IAN ITY 01; O F F E h  
Al - t i i k  # /  
All offers should bc clear, I ionc \ r  and cornplcrc $0 rhar 
the consumer may  k n o w  rhc  cxacr i iar i irc o f  what  is 
be ing offered, r l ie  price. thr rc i~ ins uf payrncnr ( includ-  
ing al l  extra chargcs) a n d  r l ic  coiiiinirrnciir involved in 
rhc placing o f  a n  order. Bc lbrc  pub i ca r i on  of an offer, 
mdrkerers should be prepared IO subsrmriare any 
claims or offers made. Adverrisemenrs o r  specific 

claims that  are untrue,  misleading, dcceprive o r  rraud- 
u len t  should nor be used. 

ACCURACYAND CONS/STENCY 
Article #2 
Simple and consisrenr sraremcnts or  represenrations of 
all r h r  essential po inrs  of rhe offer should appear in  

the prornor ional  material. T h e  overall impression of 
a n  offer should not be contradicted by  ind iv idua l  
srarernenrs, represenrations o r  disclaimers. 

CLARITY OF REPRLSkNTATlONS 
Article #3 
Representarions which, by rheir  size, placemenr, 
dura t ion  or orher characreristics are un l ike ly  ro be 
not iced o r  are dif icult  to undersrand should nor be 
used if they are material ro the offer. 

ACTUAL C0NDITION.S 
Article #4 
All descriprions, promises a n d  claims of l im i ra t i on  
should be in accordance wirh actual condirions, 
siruarions a n d  circumsrances exisring a t  rhe t ime  of 
rhc p romot ion .  
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/N/-'ORMAl7Oh' FKOhl OK /IBOi: I 
(:Hll,nRth' 
A r t i d  # I4  
MarkcLers shoiild r.& i n r o  :iccount rhc  . ~ g r  r.ingr, 
knowlcdge, sopliisrlc.l[ion a n d  maiur i l y  O F  childrrn 

when collccring informarion From thcni. h4.irkcrcrs 
s h o i i l d  l i i i i i r  ihc ~ o I I c c i i ( ~ i ,  i ise :inti diss~11111i~ir i011 (11 

inforiii.irion c d l c c i u l  lrom or alx)tir childrcu IO in for -  

i n x i o r  requirc,d f o i ~  r l ic  p r~~mo t i i i n ,  d e  .id de l i ve ry  

O F  goods ;and sxv i ccs .  provision of  cusLoiiier scrvice,t, 
conducring ril:irkrr re\carch a n d  engliging i i i  orher 
appnipriarc iii;irl<eriiig dcLivirics. 

Markercrs should ef fcc~t ivc ly  exp la in  i l i . i r  rhc  infor- 

inar io i i  i s  hc i i ig  rcqtlc\rcd for mxkering purposes. 
Information nor .tppropriarc for inarkeruig piirpo\es 
should 11or b e  mllecrcd. 

Upori reqiicsr from a parenr, markercrs ahould 
proniprly provide rhr SOLITCC and gcnrral nature (if 
infori1i3tion iiiainiained abour a chi ld .  Marketers 
should implcincnr strict sccuriry measiircs ro r i is t i rc  

against unauthorized access, alrcrarion nr disscmiiia- 
rion of rhe data collectcd from or Aout children. 

MAKKE1I"G ONLINE 7 . 0  
CHIlDKFN [ INDER 1.3 YtAKS 01;  A C E  
Arlicle 81 5 
Markcrers should nor collect personally identifiablc 
informarion onlinc froin a child under 13 wirhour 
prior parenral coiisenr or dirccr parenral norificarion 
o f  thc i iarurc and intended usc o f  auch informarion 
onlinc and an opporrunity for the  parrnr to prevcnr 
such tise and participation in rhc acriviry. Online 
concacr informarion should only he used to  direcrly 
respond to an  acriviry initiated by A child and nor to 

rcconract a child for orher p i i r p w x  wirliour prior 
parcnral conscnr. Howevcr, a marketer may coiitacr 
and gcr inforinarjoii from a child for rhc purpose of 
ohraining parrnr:il coI isenr.  

Markcrcrs hhuuld inor collcci, u,irlitiur p r i w  p a r c n r i  
ionqenr, pcrsondlly idei ir i f iablc iriforni:itIoii onliiic 

Iron1 ctiildrcn that would perniir m y  uff-liiic co1it11cr 

wirl i  t h e  child. 

Markcreis slrould not disrrihurc to rhird parties, wirh- 
OLIL prior parciiral conscnr, inforniarioii collecrcd 
from a child t h n r  would pcr in i r  any coiitncL with rhai 
ch i ld .  

Mnrlicrers should take reiiaoiirihlc m p s  IO prcvc i i r  ilir 

nii l i i ic piihlication or posting oi inforniation that 

would allow .A rhird parry io  ioiirdct ;I child off-linc 
t i i i lcss rhr markercr lias prior p:miiral io i ise i i r .  

Marke te rs  should n o t  ciiricc a ch i lc l  10 c l iw lge  
pcrsonnlly idenrifiahle informarion I)y rhc prospccr of 
a spccial game. pr ize or oi l ier  offcr. 

Markerera should nor niakc J child's ~ccess  to :i Web 
sire contingcnt on rhc collection o f  personally idcnri- 
tiable information. Only online conracr informarion 
t i , d  ro enhance the inrcractivity o f  rhe sitr is petmit- 
red. 

'I.he following asauinptiona underlie rhese onlinc 
guidelines: 

When a marketer direcrs a sire ar a cerraiii agc 
gtoup, i t  can expect rhar rhe visitors to rhar airc are 

in rhar age range; and 
4 When a markerer asks rhe age o f  the child, die 

markerer can assume rhc ariswci. ro be trurhful. 

Special Offen and Chims 
USE OF T H E  WORD "FREE"AND OTHER 
SIMILAR REPRESENTA770NS 
Anicli. #16 
A producr or servicc rhat i s  offcred without cosr or 
oblipnrion ro the recipient may he unqualifiedly 
dcscrihrd ~ i a  "free." 

I f  n product or service i s  offcrcd as "Free," a l l  
qualihcarioiis a n d  condirionn should be clearly and 
conspicuously disclosed, in close conjuiicrion wirh the 
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use ( IF  r l ie rc r i i i  "free" or or l i c r  sii i i i l . i l~ ph1.1sr. \Vlicll 

ihc rcri i i  "i&' 01 orher si i i i i l : i r  r c p r c w t r . l l i o l i ~  .IT< 

i i d c  (hii~ c ~ i n i p l c ,  M i r -  I , Idt-1'1 ICC or - cvn r  
o f tcrs) ,  r l i c  I ~ I O ~ I I C L  O I ~  sclv icc.  rcc1iiircd r o  b e  
pili-chased si~<iiild 11o1 hdve becn iiicrc.isctI i n  p i c c  or 

dccrcabcd iii qiixIiLy o i  qtutiLiry, 

iw .x  . ~ A ' I I + I  iuLwm 
Ai~icIc, * # I -  
Ihcc  co in  11.1 r i w m  i i  i c ~ l  LICI iiig ihosc I icrwcrl i  ;I 1 i i . i i -  

k c r c r i  c i i r iw i i r  j i i i cc  and .I fornicr, h r l l r c  or rup,gc<,cd 
pricc, or IICIWCCI~ .i i i i, irkcter'h pr ice .ii1(1 r l lc  price of ;i  

i on lpc i i r o r ' s  conipar~i l i lc  produ i r  hon ld  l i e  f.iir '2nd 

d~c i i r i i r c  

111 c d i  C ~ C  O F  coiiip.ll.i,<on L O  .I forincr, nimuf.imir- 

e r '5 s ugges red or co in1 per i ro ir '5 co 111 p i  r:i Ii I c prod tic r 
p r i c r ,  recciir suhsranridl sales should h a w  heel1 tide 
ar r l iar p r icc  in i h c  same trnde are.1. 

Fot~ comparisons w i r l i  J fururc price, rherc ,sIiould be '1 
I r a w n a b l c  rxpcctarion t l lar  rhc new pr icc will 11'. 

charged i n  r l ie toresce.iblc Furt i iw 

G1iAKANTLE.S 
AvLi r l<~#IR 
If a producr or ,service i s  offered wirli :I gturanrcc or :i 

warranry, c i rhcr die terms and cond i t io l i s  shuuld b e  
set fo r rh  i l l full i n  r h r  promorion, o r  rhc pro inor ion  

should sa te  how the consumer may obrain copy. 
T h e  guaranree should clearly m r e  rhe iiarnc and 
address o l  the guarnnrol- and the durarion of thr guar- 
mrce .  

A n y  requcsc for rcpail, replaccincnr or refund under 
rhc terms of a gtlarantcc or warranty should be I h o i i -  

orcd prompr ly .  In a n  unqualifird o f fc r  of refund, 
repair  or rrplacciluenr, the cusioiner's p rck re i i cc  
shou ld  preva i l .  

USE OF TLST OR SliRVL-YLIATA 
Article # I  9 
All r e x  or survey d:lra rc i r r rcd  ro  in  advcrri,<ing ,should 
bc valid and rclidhlc .I\ to sourcc and i i icrhi)doli i&y, 

~ i i d  should mpporr the  specific chiin f o r  wh ich  i t  i\ 
circd. Advcrrising c l . i i i i b  should l1or disrorr rcsr or 
survey resulrs or n k t  rhcm out of io i i r cx t .  

l%:Y~liMONIA15,4NL~ ENLIOI(.SEML~N IJ' 
Ai.tir h #10 
lest imonials and endorsements should hc uscd only i f  
rhcy arc: 

a .  Aurhot~izcd b y  rhe p c r s o n  quo red ;  

b Genuine and related ro the experience of d i e  
perron g iv ing  thcin b o r h  ar the r i m c  made and rir 

rhc r i m e  o f  the promotion; and 
c. Nor raken out o f  conrext  so i o  dis lorr  r l ie 

endoracr's o p i n i o n  or cwpcr iencr with t h e  
product. 

Sweepstakes 
1JSk OF 7 H E  TEICW '5 WEEI?YlAKI:S" 
Artid? #2l 
Swccpstakes are p romor iona l  devices by w h i c h  irenis 
o f  value (prizes) are awarded to parricipanrs by chance 
withour rhc  promorer's requ i r ing  the  participants to 
r r n d c r  someth ing of value (considrrarion) to be 
el igible ro parricipare. T h e  co-exisrence of a l l  thrce 
elemenrs - prize, chance a n d  considerarion - in the 
same p r o m o r i o n  consritutes a lorrery. l r  is i l legal for  
any pr ivate enrerprise ro r u n  a lo r te ry  without specif- 
i c  governmental  author izat ion.  

W h e n  skill replaces chance, the promorion becomes a 

skill concesr. W h e n  gifts (premiums or orher i tems of 
valuc) are given ro all parr ic ipants independent o f  the 
elenienr of chance, rhe p r o m o t i o n  is nor a sweep- 

stakes. Promot ions rhar are not sweepstakes should 
not be h c l d  o u r  as such. 

O n l y  rhose prornor iona l  deviccs rhar sarisfy t he  
def in i t ion  srated above should be called or hcld our  ro 
be a sweepsrakes. 
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,VO 1’1 llK.’liA,Yt:’ OI’IION 
, l ~ l l <  I< ,  #_’ 

I ’ ro i i ior ions s h o i i l d  clearly staic i l l a t  IIO purili.isc i s  
reqi i i rcd I O  win  ~ w c q x r , i k a  pri7ci. ‘ l ’hcv zlioiild riot 

rcpre5cnr thai t l iosc  who m.ike J purcli.l,sc or orhcr-  
wisr irL.nder c i i i i ~ i d e r x i o i i  w ~ r h  r l icir  cnrry \ G i l l  lh.ivc .I  

h c u e ~  c l lance O F  u~inning or wil l  l i e  cligihlc r o  will 

i i i o i ~  o r  I.iigcr p c i z r z  tIi.111 r l ioic w l i o  do i i o r  ~ i i . i k c  ,I 

p u r i l i x c  O I ~  o r l i e r w s c  rctidcr c o ~ i s i d c r . l i i o ~ ~ .  ‘ l ’ i i c  
me thod  k r  en te i~ ing  u i t l i o i i r  o rde i~ ing  should bc ea,$, 
Io fin<( re.d a i d  i i i idcrsr. i i id Whcii response dcvicc5 
used m i l y  frjr cnicr ing rhc swrrp\r.ikcs .ire providrd, 
they \Iiould bc .IS e x y  ro hiid :L,< h a c  uri111cd (w 
ordci . i i ig  tlie pri i i lucr or wrvicc. 

(,‘Fl/l N(,~tS 0 1 -  Vl/In’/VIN(i 
;I ai‘ li. #2. i 
No sweepstakes p r o ~ i i o i i o n ,  or any o f i i s  p r r s ,  should 
represrnr rhar J recipicnr o r  eiirranr lias wor i  3 prize o r  

r l i a i  a n y  enrry stands a greater cliancc of wiiiiiiiig ‘1 

prize t l iai i  any oi l ier c n r r y  when this i s  i iot rhe casc. 

W inners  shou ld  be selected in a in;iniier t l i a r  ensure\  

h i r  ap$icacion of the I:i\vs o f  c11.ince. 

PRIZE5 
Artrcli~ #24 
Sweepsrakes prizes should be adverriacd iii a m a n n c r  
rhar is clear, l ionesr a n d  cornplere so rhac rhe con- 

srimer may  know rhe exact narrire of  whar i s  be ing 
offered. For prizes paid over r ime. the ‘i i inual pay- 
i i ienr  schedule a n d  number  of years should he clcarly 
disclosed. 

Photographs, i l lustratiui is, a r twork  and rhc si tuai ions 
rhey represenr should be accurate portrayals oi‘ r l i r  

prizes l isted in rhc promotion. 

No award or prizr should be held forrh dirccr ly or by 
imp l ica t ion  as hav ing suhsrantial inoiicrary value i f  i t  
i s  of  nominal worth. The value o f  a no l i -cxh pri7,c 

should be scared :IC regular rcrai l  valuc, wherher acrual 
c ~ s t  to r h r  sponsor is greater or less. 

All p i ~ i x s  sliould he .iwarded 2nd delivered w i t l io i i r  
cosr IO rlic p r i i c i p a i i t .  IF rhcrc  ‘irc ccr ia in condir ioi is 

under which ‘1 pr ize or prizes wi l l  iior he .iwarded, r l i x  
fact 5hould be disclosed in a i i ia i i i ie r  t h x  i\ c.i,sv io  

End, re:id a n d  iiiidcrs[niid. 

I’KliM IUMS 
A,?i,.lc #25 
Premi i in is sliuuld bc  advertised i n  a manner  rli ‘ ir i 5  

c lex ,  l in i ics i  ; i t id complerc b i )  rh.ir t l i e  con\i i i i icr i i i . iy 
k i iow rhc cxacr i iari ire of wliai i s  be ing  offered 

A premium,  gi f r  or  i rci i i  should iior bc  c‘illed or held 
oiir ro hc  R “ p r i x ”  if i t  i s  of fered to every recipir i i r  i i f  
or parricipanr in a proini~tiiiii. I f  all parricipanr\ will 
receive a prerniuni ,  g i f r  or i tem,  thar fact should he 
clearly disclosed. 

D [SCI.OS l JR  F 0 I: RULES 
Artirk #26 
All rerms and condi t ior is  o f  the sweepstakes, i nc lud ing  
enrry procedures and rules, should be easy r o  f ind,  
read 2nd undcrsrand. Disclosure5 set our in the rules 

secrion conceriiiiig no purchase option, pl~izes .ind 
chances of winning should n o t  c ~ ~ i t r a d i c c  the overa l l  

imprcsaion crcared by rhe promotion. 

T h e  following should be ser Forth c lear ly  in d i e  

rulcs: 
* No purchase o f  the advertised producr o r  service i s  

required in order to win a pri7.e. 
A purchase will nor improve the chances of  

winning. 

I f  applicable, disclosure char a facsimile o f  the 
entry blank or orhcr drernacc means (such as a 3 ” x  
5” card) may be used t o  cnrer the sweepsralcs. 
T h e  terminat ion darc for el ig ib i l i ty  in the swrep- 

srakes. T h e  t e rm ina t i on  darc shou ld  specify 
wherher i t  i s  a dare of mai l i ng  or receipt of r r i r ry  
deadline. 

* I’riicedures for entry. 
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Fu IJllmen t 
UNOIUIERUI M I ~ I K H A N D ~ S E  
Artii-lc 8'2.7 
Mcrchandise should not be shipped withour having 
first received thc customer's permission. The excep- 
tions are samples or gifrs clearly iriarkcd a,< such. and 
merchandise mailed by a charirahle organization 
soliciting contributions, as long as al l  items .ire senr 
with a clear and conspicuous s t a t e m e n t  informing rhe 
recipienr of an unqualified right 10 Ireat the product 
as n gift and to do wirh ir as r t ie rccipirnr sees fir, a r  no 
cost or obligation to the recipient. 

r w ~ i  i J( :Y, A L/A ILA iui,r 7 '  Y ANI) .sfiiiwi:Ai 7 
A i l i r k  #28 
Dirccr ni;idwter< should oKcr  merch.indise only wlicii 
i r  is on hand or when rhcrc i \  :i rcwmablc cxprcra i ion 
o f  irs riniely rcceipr. 

I l irccr marketers should s l i i p  ,dl orders according io  
thc lcrnis ofrhr n f fc r  01  wir l i i t i  30 days wlicrc r1iei.c i s  
i io promised ,shipping Clare, i i i i lesh o rhcrwiw dirccied 
b y  i h e  constiinei. and should promptly norib cnn- 

s i i~ i ic ' rs  oi: iny delays. 

DRY 'I'ESTING 
Ariii-l i. #29 
t l i rccr  rnarkcrcrs shotiIC1 cngnge in  dry resting only 
when rlic special i iarurc or rhe o f fe r  i s  nixie clear in  

[he promorion 

Collection, Use and Maintenance 
o f  Marketing Data 
COLLECUON, USE AND 7Rh NSFER OF 
PERSONALLY ID EN TIFIABLE DA TA 
,4rticI~, kli0 
Consiimcrs who provide ddta rhac rnay he rcntcd, sold 
or exchanged for markcring purposes should bc 
informed periodically by marketers of rheir policy 
concerning rhe rental, sale or cwchange of such darn 
and of rhc opportunity ro opt our of the markering 
process. Should rhar policy substanrially change, mar- 
kciers have an obligation ro inform consumers o f  rhar  
charige prior IO che reiiral, sale or exchange of buch 

daca, and to offer consumers a n  opporrunir). to opr 
our o f  rhe markering process a t  char rime. All indi- 
vidual opt-out requcscs should be honored. Markererr 
should maintain and usc rlicir own systems, policies 
and procedures, including i i i -house supprcs,sion and 
opr-out lists, and at  no cost r o  consumcr5 rcfrain from 
using or transferring xtch clara, as the iasc  may bc, a5 

rrquesred by coiisii incrs. 

I O  I I  





including :I scller o ~ i i ~ e i - r l i e - c ~ i ~ i n r e r  drugs, which 
iiscs i i lfcrrcd l ~ ~ . ~ l r l i - r c l ~ ~ ~ e d  h c . i  should. per l-lnc 
DMPA Priv.icy l'rwiiiw, I m m p r l y  provide inorice 

a r i d  rhc  oppor run i ry  LO qx OIII  .any r r m \ t c i ~  of 
the c1,ir.i tor nlnrkcriiig lpi irpi iscs. 

5)  M.trkereix using Iierscinally idcntifi; lhle hc.ilrli- 
rrhrcd d,irn <houlil p r w i d c  borh I ti? sour ic  .ind 
rhr 11.11111rc [if rhc informarion rhcy I i ; ivc ahour rli.ir 

COII~IIII~L'~. t ip~in reclucsr of il iac cuIisi i i i i rr  .ind 
rccei 1-r r o f  t t lar coiisu tiicr's pin ,per id en r i  6 car ioii . 

(1) (: i in\un~erz should 1101 l-re rcqi i i rei l  ro r r l c a r  
p e r m i d l y  i d r ~ i r i h l i l c  lhcaltti-rcl.ircd iiiforin:irioii 
ahout rhci i iselvrs ro b e  iiscd for m a r k c r i n g  
piirkposes :is condirion of receiving insurance 
coverage, rrearnicnr or In formar ion,  or orherwicc 
complering rhcir  healrh care-re lxrd rransactii in 

7) The cexr, appearance a n d  narure of solicica- 
r ic ins direcred [o consumers  011 che basis of 
hcalrh-relared dara should cake inco accoiinr 
rhc srnsir ive narure of auch dara. 

8) Markercis should eiisurc that  aafcguards are bu i l r  
inro h e i r  sysrcins to prorccr personally idenrifiable 
healrli-related darn from ~rnaurhorizcd xccess, 
al terar ion,  abuse, the f t  or misappropriation. 
Employees who have access ro personally idcnrifi- 
able health-relared data should agree in  advance to 

use rhosc data only in an aurhorized manner. 

I f  personal ly idenr i t iab lc  heal th- related dara  are 
rransferred from one direcr marketer to dnorher for a 

marketing purpose, rhe rransferor should arrange 
srricr securiry measures to assure chat unaurhoried 
access ro rhc data i s  iior likely during rhc rransfer 
process. l'ransfers of personal ly identifiable 
healrh-relared data should nor he permirred for any 
marketing usrs char nre in  violarion of any of The 
D W s  Guidelines for Erhical Business Pracrice. 

Nothing in t h e  guidelines i~ meant to prohibit 
research. marketing or other u m  uf health-relatpd 

which are uvd in thr agregate. 
data which are not personally ident@able, and 

I 5  



Online Marketing 
ONI.liV1: IiVIOKI2.IA i /ON 
Artir ri i 5 
Notice to Online Visitors 
I f  p u i ~  ii i.gnnizaiioii opcrares an oi i l i i ie  sir<, you 
hliciitld inakc your inlorrnarioii practice5 avai1;iblc ro  
vis i io i~s in a prori i i r ienr place on your Web sirc's hornc 
page or in a place [!lac i s  casily accessible from rhe 
homc p g e .  7'hc i io i icc  about i r i jor i i iar io i i  [ i r ~ c ~ i c c s  

on y i i~ i r  Wcb (ire ,should l i e  easy IO find, read, a n d  
undercrand s o  r l in i  :I \ i i \ i ror is  able 113 comprehend r l i c  

\cope of  r l ic  noiice. 'J'lic r iotice ,should be aiwilnble 
pr ior  to O I ~  dr r l ic i i i i i c  pc r ,wnd l l y  ideiirifiahlc i r i f i i i ~  
maiion i i  i o l l cc rcd .  

Y m r  org.ini~~rioi i  and i r h  postal addrr. 
sire(\) r o  which i!ic iiiiticc dpplies sbiiuld hc ideiiriiicd 
,so tlic ~ , i $ i r i ~ r  kiiowy who i c  responsiblc for rhc Weh 
sirc. You :il,w sl iould  provide y x c i f i c  c m r a c r  11 i l i3 r -  

nn . i i i o i i  v i  rlic i i s i r o r  can conracr y0111~ organi,,aricin 

. .  

I6 

1ii I~ S C I ~ \ ,  icc O I ~  i 11 F&ii iar ion. 

If yi i i i r  i i i~R;ii i izatirin co l l c r r s  l>ci.wn:nIly i i le i i r i t i . ih lc 
:~it i i ini i . i i ioi i  h i i i  vi i irors, yiiui. n o t i c e  ~lio111d i r d d c :  

* ' l l i v  i i x u r c  of pci~aon,il ly i d ~ ~ ~ i i i G , t l ~ l c  i l i t i ) ~ ~ n i , ~ i i o i l  
ciillcc.tcd 'ibout i n d i v i d u a l  v , s i r n i s  online, . i i r d  rhc 

rypcs o f  uscs y i i u  tii.ike i i h i c l i  i i iF~ir i i i r i~ io i i .  incluu- 
iiig in;irlxriiig iiir5 r h  yoii ni.iy m.ihc ( i t  r h ~ i  
i 11 (or i i i ~  r io i i  . 

* Wherhcr y o u  rr.~nsSei~ 1pcrviii.iIly i d c i i i i i i i i i > I ~  i i i lbr-  

t i i a r i o ~ i  to rh i rd  parrics 1;i~ LIK 17). r t i r m  for i h e i i  

owri markcring and rlic, i i i e c l i a i i i s i i i  bv which ihr  
visircii can e x e r c i x  clinice i i o r  ro liavr st ic l i  iiiii,i~- 
m a t i o n  rraiisferrcd. 

* W h e t h e r  personally idcnri f ;able i n fo rmar ion  i s  
col lccred by, uscd by o r  ir: ir isfrrrcd ro :igencs 
( e n t i t i e  working on your hehd l f )  as parr  of  rhc  
bus iness  acrivitics related ro  r l ie \'iciriii's acrions on 
d i e  sire, i nc lud ing  to fu l f i l l  ordcra or to provide 
i n h r i n a t i o n  or rcquesrsd x r v i c c s .  

* Whcrhcr you  u s e  cookies 01- oclicr passive niraris of 
dara collecrioii, and wherher such data collccrcd are 

for interr ial  pi irpi iscs or rransfrrrcd I O  rh i rd  p i r r i cs  
for inarker ing piirposes. 

Wliai procrdurcs you[ oi~gani7~arioi i  11.1s pu r  in  pl.icc 
for accounrabil iry and enforcenicnr purposes. 

Tl in r  your  organizarion krrps personally i d c n r i f -  

able inforrnarioii securc. 

I f  you knowingly pe rm i t  network advcrrisers io  collccr 
in forn iar ion  on rhc i r  owii be l ia l t  or IJII hclialf o f  rhrir 
cl iei i rs on your  Web site, y i iu should also prov idc  
norice of r l ic  ncrwork a d v r r r i x r s  rliar collect i i i fu r i i i2 -  
tion from your sire and a niec!ianism by which J 

vi,siror can find thaw ncrwork :idverri\cr> IO ohrain 
h e i r  privacy srarciiiciirs and to cxci.cisc rhc clioice o f  
lint hav ing b u c h  informarion collccrcd. (Ncrwork 
advertisers arc rhird partie,\ char .~ r rc i i ip r  ro  rdrger 

online advertising and inake  it iniorc r c l e v m r  to 

vi,Tirori hased o r 1  Web rr,lfi;c iiiforiri3rion c~ i l lec r r t l  
over i i n i c  across Web i i r ec  of oitner i , )  
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Telephone Murketing 

A rc lc i l i unc  markctcr should i i o r  kiiom'ii igly c ~ l l  .I 

~ o ~ i s i i n ~ c r  who li , is m i  i in l istccl  or i1npiihlislircl rclc- 

plionc r i i i i i i l i e r~ ,  or :I rclcphr)nc i iu t i ihcr  I r  w l i i c l i  r l ic 
c:illcd p i r r y  i i i i i , \r  Ipiy rhe ch;irgcs, except i n  itisl,inc-c\ 

wl icrc t l ic I i i i i i i l )cr  W.IC providccl by ilic c ~ ~ i ~ , ~ i i i i e r  io  

cIi:ir i i i~ i rkc tc r .  

ILi i ic iorn dialing rciht l iqi ics, wherl ier i i i a i i i i ' t l  o r  .iura- 

l i i m d ,  i n  which rhosc pariics ro he c ~ l l e d  .irc lcfr r o  

clidiice shoiild nor  he i i scd  in sdes  'ind markcr ing 
v i l ic i rar iu i i \  

Scquciirial d ia l i ng  rcchniques, whether a ni.intia1 ~ i r  

i iu io i i iarcd process, i n  which sclectioii of rl iosc p i r r i e  
ro hc called i s  basrd n n  the  locat ion o f  their rc lcphanc 
numhers iii a heqiiciice ( i f  telcphone iiuniheis shoirld 
nor  hc uced. 

' re epho tic i l i a  rkc tc rs u b i  jig r i  i i r o  i l i a  t i c  ii ti iii hc r 
idc i i r i f icat ion (ANI )  should  tior rent, sell, tunsfcr  or 
exchmigc. w i r h o u r  customer consent,  cclephonc 
i i in ihers  gained from ANI cxcepr wliere .I prior 

husiiicss relai ional i ip exists for rhe  sale o f  dirccrly 
rel'ircd goods or  service\ 

lJ,Sb OF AlJKlMA' l  ED TIIALING 
E(( 1 IlllMEN 7 
Ariirlr #4O 
When ii>ing automared dialing e q u i p m e n r  For 
any reason, telephone markercrs should on ly  use 

equiprncnr that allows rhc telephone ro immedia te ly  
release the l i ne  when rhe cal led par ty  terminates thr 

connect ion. 

ADRMPS (Automar ic  L h l r r ~  and Recorded Mcs\:igc 
I'laycrs) and prerecorded messages shou ld  bc Liscd 

only i n  accordance w i t h  la r i fh ,  fcdcral, srarc, and IOC~II 
laws, FC:C regular ions and rhesc gi i idc l i t ics .  
Tclcphonc n iarkcrc i~s should ii\r a l i v e  opcramr ro 
ohrain .i cnnsiimer's permission bcforc del iver ing ;i 

rc iorded mrssagc 
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Fund-Raising 
Article #4~5 
In addir ion 10 compliance with thcsc guidelines. 
.und-rai\crs and orher ctiarirnble solicitors should, 
whenever requexcd by donor5 or porenrial doiiorh, 
provide finaiici:il informarion icgdrding use o f  fund,<. 

Laws, Codes, und Regulutions- 
.4utirle #46 
Dirccc markrrcrs should oprmrc in  accordancc wid1 
law5 and rcgulacicins of rlic United Starc5 Postal 
Service, clic Pedrral Trade  Commission, rhc F c d e r i  
Communicar ionc  Commission, rhc Federal I<csrrvc 

I3oard. and orhcr appicablc federal, starc a n d  Ioc31 

laws govcrn i i ig  advcrrising, i r iarkcr ing pracricss and 
rhr Lraii\nciion OF husintx 
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The LIMA Elhics nnd 
Consumer Affairs 
Department 

* Ethical  g i i i dc l inc>  arc In:i inrained, ~ ~ p c l a r c d  

periodically, a i d  disrr ihurcd ro clic direcr iii.d<eriiig 
indusrry. 

* Thc (:oinmirccc o n  E r h i c d  Husincss Pl~ : i i I i i t .  

invrsrigarcs and cxarni i ies pracriccs a r i d  pimniorir i i is 
made rhrougl iour  thc dirccr niarkcIing field w h i c h  
are hroughr to i t s  arrenrion. 

* '[-he Erhics P d i c y  C o m ~ n i r r c e  revise5 the g r ~ i d e l i i i e s  
$15 necded, and  iniriares programs and projccis 
i l i rccted toward improved erhical  awa rc i i e \  in  rhe 
d i re ic  i i iarket ing ai'ca. 
"Dialogue" nicerings hctwcen direcr n iarker ing 

profcssioiials ;tiid c o n a ~ ~ i n c r  : i f f i r s  :ind I-cgiilarory 
rcpreacii rarive, facil i rate i iicrrased con i inu  n i c~ i r i o i i  
between d i e  industry and i t s  c i i \ tomers. 
MPS (Mail Prefcrcncc Service) offers consiinicrs 
assisrmcc i n  decreasing Ihc vdu rnc  o f  ~n:iiion~il 
advert is ing mail they rcccivr :it h o m e .  '1'PS 
('Telcphoiic Prcfereiicc Service) o f&  a decrase in 
riarional relephonc sales calls reccivrd ar home. 
E - M P S  (E-mail I'refercnce Service) offera .I redtic- 

cion in unx i l i c i r cd  c~ in i n i e i~c i a l  e-mails. 

For additional i n f o r m a r i o n  conracc . I h c  LIMA'S 
Washington, D.C,. office. 

I I 11 19rh Street, N W, Suirc 1 100 
Wasliiiigton, D.C. 20036-3603 

Phone: 202,955,5030 
]:a: 202.955.0085 

E-mail: c rh ic \~ ) t l i e -dma.o rg  
wwwche-r ln ia.org 

i.ww.dmnconsi1Iners.oi.g 
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The Conimission’s stated inlention is to “enable consumers to contact one centralized 

registry to effectuate their desire not to receive telemarketing calls.” 67 Fed. Reg. at 4516. The 

Commission does not have the authority io preempt state law and create one list that would 

incorporate all state lists.” The Telemarketing Act does not contemplate Commission 

preemption of state lists with the creation of a national do-not-call list.I4 The DMA, using its 

TPS, is not limited by the Telemarketing Act. The DMA could create such a “one stop” list and 

could work with lhe Commission and the states to adapt the TPS to a central clearinghouse, to 

which a business could go to scrub its list against the DMA list and all state lists. 

If, in fact, the Commission does determine that it has preemptive authority, it should 

preempt state laws as they apply to interstate phone calls. With preemption, a telemarketer 

would then be subject to the national list and the law of the state from where the telemarketing 

call is initiated for calls to individuals in that state (purely intrastate calls). Compliance with two 

legally required lists would be significantly more predictable to businesses than compliance with 

52 lists. 

D. The NPRM Exceeds the Commission’s Statutory Authority 

In the NPRM’s proposal for a national call registry, the Commission quickly departs fiom 

its recognition of the fact that the ‘Ijurisdictional reach of the Rule is set by statute, and the 

Commission has no authority to expand the Rule beyond those statutory limits.” 67 Fed. Reg. at 

4497. The Commission proposes a national do-not-call list to regulate “abusive” practices based 

on the Telemarketing Act’s instruction to prohibit “telemarketers fiom undertaking a ‘pattern of 

unsolicited telephone calls which the reasonable consumer would consider coercive or abusive of 

” 15 U.S.C. 5 6103(f)(l) 

I 4  We note that Congress considered preemption of state do-not-call lists in the context of the TCPA and directed the 
FCC that if the FCC required the establishment o f a  single national database of telephone numbers of subscribers 
who object to receiving telephone solicitations, a State or local authority may not, in its regulation of telephone 
solicitations, require the use of any database, list, or listing system that does not include the pan of such single 
national database that relates to such state. 47 U.S.C. $ 227(e)(2). 

WASH1 :I63 I505.vl 3/26/02 
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such consumer’s right to privacy.”’ Id. at 4518, citing 15 U.S.C. 5 6102(a)(3)(A). From this 

statutory text, the Commission justifies its proposal to severely limit all telemaketing- 

including legitimate activities-as “promot[ing] the [Telemarketing Actl’s privacy protections.” 

As demonstrated below, the proposed national list represents a dramatic and impermissible 

expansion of the Commission’s limited jurisdiction over deceptive and abusive telemarketing 

practices and ignores Congress’ intent that any regulations balance the interest in not burdening 

legit iniate telemarkeling. I ’ 

I .  The Telemarkering Acr Does Nor Aulhorize the Creation oJa National Do-Not-Call 
List or Regist9 

The Telemarketing Act authorizes the Commission to promulgate rules to “prohibit[] 

deceptive telemarketing acts or practices and other abusive telemarketing acts or practices,” and 

then instructs the Commission to include a definition of deceptive telemarketing. 15 U.S.C. 

5 6102(a)(l), (2). Under Commission jurisprudence, deception occurs “if; Jrst, lhere is a 

representalion. omission, or praclice that, second, is likely to mislead consumers acting 

reasonably under the circumstances, and third, the representation, omission, or practice is 

material.” 67 Fed. Reg. at 4503, citing Clif/dale Associates, 103 F.T.C. 110, 165 (emphasis 

added). We note for the record that the legitimate telemarketing activities necessarily 

encompassed within the national registry are not within the Commission’s jurisdiction over 

deceptive practices because they lack the second element of deception (to mislead). Accordingly, 

the Commission does not have the authority to justify (nor does it attempt to justify it in the 

NPRM) the creation of a national do-not-call list on the basis of the jurisdiction it was granted in 

the Telemarketing Act to regulate “deceptive” telemarketing acts or practices. 

The Telemarketing Act further instructs the Commission to define “other abusive 

telemarketing acts or practices.” The Telemarketing Act specifies that the Commission’s rules to 

“An agency has the power to resolve a dispute or an issue only if Congress has conferred on the agency statutory 1 5  

jurisdiction to do so.” Richard 1 .  Pierce J r . ,  Adminisirutivehw Treahe, Section 14.2 (4th Ed. 2002) at 935. 

WASHl:1631505 V I  3/26/02 
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prevent abusive telemarketing acts or practices should include: (a) a prohibition of a “pattern of 

unsolicited telephone calls”; (b) restrictions on the hours of the day and night when unsolicited 

telephone calls can be made to the consumers; and (c) a requirement of prompt disclosure by 

telemarketers. 15 U.S.C. 5 6102(a)(3). Neither the statute nor the legislative history mentions 

do-not-call lists, lei alone a national registry. 

Neither the term “abusive” nor the term “pattern” is defined in the Telemarketing Act. 

However, according to its plain nieaning,I6 a “pattern” cannot consist of one call to represent a 

prohibited practice under Section 6102(a)(3). Nor can the Commission plausibly argue that all 

telemarketing swept in  by a national database reasonably can be interpreted as “abusive,” which, 

as noted in the NPRM, commonly means “wrongly used,” “perverted,” and “misapplied.”” 

Therefore, purely as a matter of statutory construction, there is nothing to authorize the 

Commission to limit or prevent through a national do-not-call list one non-deceptive telephone 

call that is made within the hours set by the Commission and that is accompanied by the requisite 

disclosures. 

However, that is precisely what the Commission’s national do-not-call registry aims to 

do: limit legitimate, non-abusive telemarketing calls made according to the Commission’s rules. 

The Commission’s reasoning appears to exclusively lie in its conclusion that because each of the 

three enumerated examples in the statute “implicates consumers’ privacy,” 67 Fed. Reg. at 45 10, 

Congress intended to grant the Commission authority to “reign in” any non-deceptive business 

practices that “impinge” on consumers’ right to privacy. Zd, at 451 1 .  While the statutory 

examples demonstrate that Congress intended to grant authority to regulate egregious 

telemarketing practices (such as a pattern of several calls made late at night or calls that are 

abusive), the proposed national do-not-call registry encompasses legitimate telemarketing firms 

and practices within its scope, irrespective of whether they meet any reasonable definition of an 

lb In fact, the legislative history clarifies that this statutory reference to a “pattern” was not intended to address “a 
pattern or practice of telemarketing, per se.” House Report at 9. 

17 
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“abusive” practice. The Commission should not use a very attenuated consumer privacy interest 

to bootstrap the focused jurisdiction Congress granted it over “abusive” practices to support a 

national registry limiting non-abusive, legitimate activities. 

2. The Legislative History of the Telemarketing Act Does NOI Support the Commission 

There is nothing in the legislative history of the Telemarketing Act to justify that 

telemarketing calls are abusive or that a national do-not-call list would address deception or 

abusive practices. Clearly there is no basis to indicate that Congress thought a do-not-call list 

was necessary to limit deceptive practices. Moreover, the legislative history leaves no doubt that 

the Commission’s proposed national do-not-call list curtails activities that Congress instructed 

should not be included within the scope of “abusive” practices under the Telemarketing Act. 

Specifically, Congress explained that “[iln directing the Commission to prescribe rules 

prohibiting abusive telemarketing activities, i t  is not the intent of the Committee that 

telemarketing practices be considered per se ‘abusive.”’ H.R. Rep. No. 103-20, at 4 (1993), 

reprinted in 1993 U.S.C.C.A.N. 1626, 1629 (“House Report”) (emphasis added).18 Indeed, in a 

passage cited in the NPRM, the House Report goes on to list the kinds of activities that would be 

considered abusive: threats or intimidation; obscene or profane language, “continuous or 

repeated” calling, or “engagement of the called party in conversation with an intent to annoy, 

harass, or oppress.” House Report at 8, cited at 67 Fed. Reg. 4511 n.174. With respect to the 

“pattern of unsolicited telephone calls’’ reference in 15 U.S.C. 5 6102(a)(3), the House Report 

clarifies that “the phrase ‘a pattern or practice of telemarketing’ in . . . the bill refers only to a 

pattern or practice of telemarketing activities that violate the Commission’s rules . . . not to a 

pattern or practice of telemarketing, per se. The Committee does not intend to limit legitimate 

telemarketing practices.” House Report at 9. 

” 67 Fed. Reg. at  451 I n. 176, cirtng Webster’s International Dictionary, Unabridged, I949 
in 

the House Report. House Report at 9. 
This concern that the Commission’s rules not limit “legitimate telemarketing practices” is repeated subsequently in 

18 
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According to the Commission, its proposal for a national do-not-call registry “directly 

advances the Telemarketing Act’s goal to protect consumers’ privacy” and thus is within the 

scope of the Commission’s jurisdiction. 67 Fed. Reg. at 4517. The Commission also appears to 

base its proposal on the fact that surveys show that some consumers consider telemarketing calls 

to be “intrusive” and “annoying.” Id. at 4518.19 But as the cited passages from the legislative 

history illustrate, Congress did not grant the Commission authority to adopt any measure that the 

Commission believes advances a privacy interest or that combats a perceived annoying business 

practice among some concerns. Rather, Congress intended to strike an “equitable balance 

between the interest of stopping deceptive , . . and abusive telemarketing activities and not 

unduly burdening legitimate businesses,” House Report at 2. The national do-not-call database 

does not balance these interests because i t  sweeps in all legitimate, non-deceptive, non-abusive 

telemarketing practices within its parameters. 

3. If Congress Had Intended to Granl the FTC Authoriry to Establish a National Do- 
Not-Call List, It Would Have Done So Explicitly in the Telemarketing Act 

There is no reference to a do-not-call list-let alone a national registry-in either the 

statutory text or the legislative history of the Telemarketing Act. However, the TCPA 

demonstrates that where Congress wanted an agency to consider such a mechanism, it did so in a 

statute. Specifically, the TCPA authorized the FCC to conduct a rulemaking proceeding in 

which it was to consider a number of measures to protect residential telephone subscriber rights 

in an “efficient, effective, and economic manner and without the imposition of any additional 

charge to telephone subscribers.”*’ According to the statute, these regulations could “require the 

establishment and operation of a single national database to compile a list of telephone numbers 

of residential subscribers who object to receiving telephone solicitations, and to make that 

Nowhere in the Commission’s proposal is lhere any factual evidence that the rate of complaints has increased 
since the FTC’s 1995 proceeding on this issue, or any other factual evidence describing what has changed since 1995 
that justifies a national do-not-call list. Lkewise, the Commission does not make the case that compmy-specific do- 
not-call lists do not work. 

47 U.S.C. 5 227(c)(2). 

I9 
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compiled list and parts thereof available for purchase.” 47 U.S.C. 3 227(c)(3). Congress 

proceeded to enumerate 1 1  specific factors for the FCC to evaluate in determining whether to 

require such a database.*’ As matters of administrative law and logic, it is implausible that only 

four years after passage of the TCPA, Congress sought to make this specific mechanism of a 

national registry available to the Commission without any mention in the statutory text or 

legislative history and without the express limitation in the TCPA that such a database must be 

efficient, effective, and not result in costs to subscribers. 

Not only is there no authority for the Commission to do this, but the exercise of 

jurisdiction is precluded by the specific grant of authority to the FCC. Further, the Commission’s 

proposal would directly contradict the FCC’s consideration-and rejection of-a national call 

registry in its rulemaking implementing the TCPA in 1992. In its rulemaking, the FCC found 

that such a national do-not-call list would be “costly and difficult to establish and maintain in a 

reasonably accurate form.” Rules and Regulations Implementing the Telephone Consumer 

Profection Act of 1991, 7 FCC Rcd 8752, 7 14 (1992) (the “TCPA Order”). Specifically, the 

FCC found that the high costs of such a database, ranging from $20 million to $80 million in the 

first year, and $20 million per year thereafter,’* made i t  likely that such costs would be passed 

through to consumers, in direct contravention of the TCPA’s instruction that a national database 

not result in additional charges to residential subscribers, and as against public policy. Id. at 8 14 

n.24. Accuracy, time lag, privacJ3 and consumer choice concerns also weighed against creation 

of a national registry. Id. at 7 15. Accordingly, the FCC determined that it could not justify such 

a database as meeting the statutory requirements that it be an “efficient, effective, and economic” 

means of preventing unwanted telephone solicitation. The FCC concluded, ‘‘In view of the many 

drawbacks of a national do-not-call database, and in light of the existence of an  effective 

’’ 47 U.S.C. 5 227(c)(3)(A)-(L). The legislative history also references the national database. See generally H.R. 
Rep. No. 103-317, LEXSEE 102 h. rpt 317,23-28 (1991). 

2 2  TCPA Order at 7 I I 

1, It would indeed be ironic i f  the Com’ssion’s proposed national do-not-call registry were to threaten the privacy 
of the very consumers whose privacy interests the Commission purports to advance through its proposal. 
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alternative (company-specific do-not-call lists), we conclude that this alternative is not an 

efficient, effective, or economic means of avoiding unwanted telephone  solicitation^."^^ Rather, 

the FCC selected company-specific do-not-call lists, which more effectively preserve consumer 

choice without overly burdening legitimate telemarketing activities. Id. Certainly, another 

independent regulatory agency with at best very general authority should not do what the 

specifically charged agcncy has decided not to do. 

In thc NPRM, the Commission offers only a conclusion that its proposed national 

database is “consistent” with the FCC’s regulations,25 but does not provide any attempt to 

explain how the absence of any mention of a national registry in the Telemarketing Act’s text or 

legislative history is consistent with specific textual references in the TCPA. More 

conspicuously absent from the NPRM is an explanation of how the database is consistent with 

the explicit instruction in the legislative history to the Telemarketing Act that “[tlhe 

[Commission] also should take into account the obligations imposed upon all telemarketers by 

the Telephone Consumer Protection Act of 1991 to avoid adding burdens 10 legitimate 

releniarketing.” House Report at 8 (emphasis added). In other words, any regulations adopted by 

the Commission under the Telemarketing Act may not add any burdens to legitimate 

telemarketing activities in addition to those measures promulgated by the FCC pursuant to the 

TCPA. As explained more fully elsewhere in these comments, i t  is obvious that the enormous 

cost and administrative difficulties for telemarketing firms to purchase, administer and update a 

national database adds burdens subslantially beyond those created by the FCC’s requirement of 

company-specific databases in the TCPA Order. Accordingly, the Commission’s proposed 

national registry defies Congress’ instruction that i t  not add any burdens to legitimate 

telemarketing activities beyond those imposed pursuant to the TCPA. 

’‘ TCPA Order at 1 15.  

67 Fed. Reg. at 45 19. 2 1  
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Notwithstanding the Commission’s assertion, its proposed national database would be 

anything but “consistent” with the FCC’s approach. For example, the proposed two-year trial 

period for the Commission’s national database, after which time it promises to “review the 

registry’s operation to obtain infomalion about the costs and benefits of the central registry, as 

well as its regulatory and economic impact in order to determine whether to modify or terminate 

its operation,” 67 Fed. Reg. at 45 17, is utterly inconsismi with the approach Congress set forth 

for consideration of a national registry in the TCPA. The FCC was bound to, and did, consider 

costs of a national database before ordering that such a database be established. It would be 

entirely inconsistent for the Commission in this rulemaking to ignore the conservative cost 

estimates of $20 million to $80 million and the administrative difficulties of a national do-not- 

call list considered in the FCC’s rulemaking and promise to examine those costs ujier imposing 

them on legitimate telemarketing activities for two years. As the TCPA’s text shows, Congress 

wanted these costs considered before any such database is established pursuant to a rulemaking at 

the FCC. This guidance given to the FCC should be considered by the Commission. The NPRM 

proposal of a two-year review sets up an “experiment phase” during which there could be costly 

implications to the industry and frustration to consumers should it be reversed. 

If the FCC were to initiate a subsequent rulemaking reversing its position that a national 

do-not-call registry would be costly and administratively unworkable, the FCC would face a 

burden in justifymg its changed position26 and, of course, would have to adhere to the statutory 

instruction that such a database not result in costs to subscribers. However, whatever the merits 

of such a proceeding, it is clear that when Congress wanted an agency to consider a national do- 

not-call registry, it stated so explicitly in legislation. As such reference is absent from the 

Telemarketing Act, the Commission’s assertion of authority to impose such a database is 

Under Section 553 of the Adminishative Procedure Act, 5 U.S.C. 5 553, an agency choosing to alter its regulatory 26 

course “must supply a reasoned analysis indicating that its prior policies and standards are being deliberately 
changed, not casually ignored.” Greater Boston Television Corp. V. FCC, 143 US. App. D.C. 383,444 F.2d 841, 
852 (D.C. Cir. 1970), cert. denied, 403 U.S. 923,91 S .  Ct. 2233.29 L. Ed. 2d 701 (1971); accordMotor Vehicle 
Manufacturers Ass’n v .  State Farm Mutual Automobile Ins. Co , 463 US. 29, 43, 77 L. Ed. 2d 443, 103 S.  Ct. 2856 
(1983). A change in policy must be supported by record evidence. Fox TVStation. Inc. v. FCC, No. 00-1222 (D.C. 
Circuit February 19,2002). 
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inconsistent with the congressional approach to determine the need for a national do-not-call 

database. 

4. Exisling Business Relationship: Eflect of Naialional Do-No[-Call Registry, Relation io 
Company-Spec@ Regisiry 

The Commission attempls to reconcile its disregard for congressional intent not to curtail 

legitimate telemarketing activities by arguing that in the case of consumers with existing business 

relationships its national database preserves a customer’s choice to receive calls from specific 

companies through “express verifiable written authorization.” 67 Fed. Reg. at 4519. However, 

in addition to being largely duplicative of The DMA’s existing database, this proposed “solution” 

violates congressional intent not to burden legitimate telemarketing. Implementing a system for 

consumers with specific existing business relationships to opt in to telemarketing calls from 

those companies would be cost prohibitive in time, development, and maintenance. It ignores 

the very essence of telemarketing as a business practice, which presents options both to 

customers who are familiar and to consumers who may be unfamiliar with the specific company 

or product offered. The national call registry would negatively impact sales that would have 

occurred to both to categories of consumers, penalizing both the legitimate telemarketing firm 
that Congress sought to protect and the customer or consumer who might want to consider or 

receive a specific product of which he is unaware. This is particularly the case with customers 

who had previously chosen to do business with a specific company. In a $274.2 billion industry, 

these losses to legitimate telemarketing could have a very negative impact. As the legislative 

history demonstrates, these kinds of losses from legitimate telemarketing practices were not what 

Congress envisioned in granting the Commission limited authority over deceptive and abusive 

practices. 

Legitimate telemarketing is preserved by the more targeted nature of company-specific 

do-not-call lists in the current Rule. In an apparent effort to create the perception that an 

individual could elect those specific companies that the individual gives permission to call, the 

Commission proposes to allow consumers to remove themselves from the national do-not-call 
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list with respect to individual companies. The ability ofconsumers to exempt specific companies 

from the database is not the surgical fool the Commission presents it to be,27 but rather a 

burdensome and unwieldy instrument that exceeds the Commission’s circumscribed jurisdiction 

over Iegi timate, non-fraudulent, non-deceptive and non-abusive telemarketing. Managing these 

“opt-in” lists alone and i n  combination with the multiple other lists would be a significant 

expense to business. This would be even more complex if businesses must obtain “opt ins” from 

their own customers. 

Management of the Commission’s proposed selective day and time opt-out would add 

even further complexity. The use of “opt-in” lists will not be a realistic option for many 

companies. It will be particularly unmanageable for retail operations to manage a do-not-call list 

with an opt-in as a result of the coordination that would need to occur between clerks at stores 

and the larger corporate structure. It would be impractical for all but the most sophisticated data 

processors to cost effectively integrate these lists in a way that produces a list of individuals 

whom they are able to call. It also is unlikely that consumers will remember to whom they gave 

permission, which will result in confusion for consumers and for enforcement authorities. 

E. The Proposed National Do-Not-Call List Unconstitutionally Restricts Commercial 

The FTC proposes significant restriction upon advertising and promotions by means of 

telephone calls. Commercial speech, including marketing appeals, is, of course, protected by the 

First Amendment. See, e.g., Sbapero v. Kenfucky Bar Ass ’n, 486 U.S. 466 (1988) (striking down 

ban on attorney solicitations); Central Hudson Gas & Elec. Corp v. Public Sen.  Comm’n of 

N .  Y . ,  447 U S .  557 (1980) (“Central Hudson”).28 

’’ Indushy generally supported the more targeted nature ofcompanyspecific do-not-call lists. See. e .8 .  DMA 
comments in the Commission’s prior telemarketing rulemaking proceedings. 

18 See also Virginia Stare Bd. ofPharrnacy v. Virginia Cirizens Consumer Council, Inc., 425 US. 748,770 (1976) 
(“people will perceive their own best interests if only they are well enough informed, and. . . the best means to that 
end is to open the channels ofcommunication rather than to close them.”). 
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The proposed Rule would fail scrutiny under the First Amendment’s commercial speech 

doctrine for two reasons.29 First, as was the case with the statutory restrictions on broadcast 

adcertising of gambling struck down in Greater New Orleans Broadcasting Ass ‘n, fnc. v. United 

States, 527 U . S .  173 (1999) (“Greater New Orleans”), and with the alcohol advertising 

regulatory regime struck down in Rubin v. COOTS Brewing Co., 514 U S .  476 (1995) (“Rubin”), 

the proposed Rule is “so pierced with exemptions and inconsistencies” by virtue of the numerous 
limits on the Commission’s jurisdiction “that the government cannot hope to exonerate it. 4 0  * 
core concern of the Central Hudson analysis is that government not restrict commercial speech in 

a highly selective fashion that distorts the marketplace. See Rubin, 514 U.S.  at 481; Virginia 

Board of Pharmacy, 425 US. at 765 (1976). The proposed Rule suffers from precisely this 

defect. The gaping exemptions and inconsistencies in the regulatory scheme prevent the 

proposed Rule from sufficiently advancing the government’s stated purpose of protecting 

privacy. 

Second, the proposed Rule fails to “carefully calculate the costs and benefits associated” 

with imposing its regulatory do-not-call list. See City of Czncinnati v. Discovery Network, 507 

U.S. 410, 417 n.13 (1993) (“Discovery Nehvork“); U.S. West v. Federal Communicafions 

Commission, 182 F.3d 1224, 1235 Cir. 1999), cert. denied, 120 S .  Ct.  2215 (2000) (“U.S. 

West”) (striking down FCC privacy regulations that limited commercial speech where the agency 

failed adequately to explain why it rejected less stringent options for accomplishing a statutory 

mandate to protect privacy).” The proposed Rule would impose an extensive, costly regulatoly 

Although these comments focus on First Amendment infirmities of the proposed Rule’s do-not-call list 29 

requirement, other aspects of the proposed Rule, such as its ban on the use of preacquired account information, also 
violate the First Amendment. 

Greater New Orleans, 527 U.S. at 189, ciling Rubin. 514 U.S. at 488 

See also State o/Mssouri et at. v. American Blast Fax, he. ,  ei a!., Case NO. 4:OOCv933 SNL slip opinion 2002 

JO 

I1 

US. Dist. LEXIS 5707 (E.D. Mo., March 13, 2002). (This recent case invalidates on First Amendment grounds 
4 227 of the Telephone Consumer Protection Act, 47 U.S.C. 8 227, as it  relates to the prohibition on sending 
unsolicited advertisements by fax absent an express recipient opt in The court holds that the government failed to 
meet its burden under any of the prongs of the Central Hudson test described below). 
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regime that would be particularly onerous for communications with existing customers. 

Moreover, this onerous regime would apply selectively to only a limited segment of the 

telemarketing industry because of the FTC’s jurisdiction. The Commission has not explained, 

and cannot adequately explain, why it would choose this approach, rather than relying upon self- 

regulatory commitments that are enforceable under the Commission’s unfair and deceptive trade 

practice authority and that cover a far greater percentage of telemarketing calls. 

Government regulation of commercial speech that does not mislead or relate to illegal 

activity Is subject to a three-parf test. Central Hudson, 447 U.S. at 564. First, the government 

must show a substantial interest it intends to achieve through the regulation. Second, the 

regulation must directly advance the asserted interest. Third, the regulation must be narrowly 

tailored and no more extensive than necessary to serve the government’s substantial interest. 

Central Hudson, 447 U.S. at 566. The commentary to the proposed Rule does not claim that it is 

designed to reach misleading telemarketing or telemarketing relating to illegal activity, and the 

Commission has a wide range of other tools to address such deception. The proposed Rule’s 

national do-not-call list fails most egregiously the second and third prongs of the Central Hudson 

analysis, which we therefore discuss in greater detail. 

I .  The Proposed Rule Contains So Many Excepfions tho1 it Fails io Advance iis Slated 
Interest 

The Commission bears the burden under the second prong of Central Hudson to 

demonstrate that a speech restriction “directly and materially advances the governmental interest 

asserted.” See, e.g., Greater New Orleans, 527 US. at 188; Edenfield v. Fane, 507 U S .  761, 

770 (1993). The government must show that a “ban will significantly” advance the 

government’s interest, 44 Liquorman Inc. v. Rhode Island, 517 U.S. 484, 505 (1996) @lurality 

opinion) (emphasis added), and “that the harms i t  recites are real and that its restriction will in  

fact alleviate them to a material degree.” Edenfield, 507 U.S. at 770-71. In this case, as in 

Greater New Orleans and Rubin, the government’s stated interest in protecting privacy is 

undermined directly and fatally by the significant exceptions in the statute that prevent the 

WASH I :163 I505.v I 3126102 
15957-23 

26 



proposed Rule from “directly and materially advanc[ing]” this goal. See Greurer New Orleans, 

527 U.S. at 188, citing Central Hudson, 447 U.S. at 564; see also Rubini 514 U.S. at 487. 

A national do-not-call list imposed by the Commission would be riddled with exceptions 

and would be far too selective in scope to accomplish its goal materially. Although the proposed 

Rule would saddle FTC-regulated industries with extremely costly barriers to commercial speech 

accomplished through telephone communications with customers, it would not, and cannot, 

cover many other entire industries. Banks, savings and loan institutions, common carriers (such 

as domestic and international telephone companies), insurers regulated by state law, domestic 

and foreign airlines and other industries subject to Federal Aviation Administration regulation, 

companies subject to the Packers and Stockyards Act, as described in Section II.C above, would 

be wholly unaffected by the proposed Rule. See 15 U.S.C. $5 41 et seq. Moreover, the proposed 

Rule would have no effect whatsoever on intrastate telemarketing calls. 

As the Supreme Court warned in Grealer New Orleans, “decisions that select among 

speakers conveying virtually identical messages are in serious tension with the principles 

undergirding the First Amendment.” 527 U.S. at 194. The proposed Rule suffers from precisely 

this problem. Significant portions of the telemarketing industry would remain completely 

unaffected by the Rule, free fiom the heavy burdens that FTC-regulated marketers would face, 

even though they were delivering virtually the same message. The resulting incentives would 

“merely channel [telemarketers] to one [industry] from another.” Id. at 189. 

The result is the same sort of “overall irrationality” that led the Court in Rubin, 514 U S .  

at 486, to strike down a regulatory regime that selectively prohibited listing alcohol strength on 

beer labels for the purpose of discouraging “strength wars” and thus curbing alcoholism, id. at 

483-85, while separate regulations permitted (in some cases, required) labeling of alcohol content 

on other types of alcoholic beverages, and allowed a variety of other methods of advertising 

alcohol content in various beverages. Id. at 488. As was the case in Rubin and Greater New 
Orleans, the regulation proposed here, riddled with a variety of gaping holes in its application 

and inconsistent regulatory regimes, reveals Congress’ “decidedly equivocal” attitude toward 
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adopting a regulatory do-not-call list, Greater New Orleans, 527 U S .  at 187, assuming that 

Congress ever intended to give the Commission such authority. The necessary “fit” between the 

proposed Rule and the government’s interest simply does not exist here. Rubin, 5 14 U S .  at 490. 

2. The Proposed Narional Do-Not-Call List Is Not Narrowly Tailored and Is Far More 
Enfensive Than Necessaiy 

To survive scrutiny under the third prong of the Cenlral Hudson analysis, restrictions on 

commercial speech must be narrowly tailored to achieve the government’s purpose. See Central 

Hudson, 447 U S .  at 566; see also Rubin, 514 U.S. at 486.32 The proposed Rule clearly does not 

satisfy this standard. The Supreme Court held in Discovery Network that restrictions on 

commercial speech must “carefully calculate the costs and benefits associated” with the 

restriction. 507 U.S. at 417 n.13. Careful analysis of “costs and benefits” associated with the 

burdens on speech created by the proposed national do-not-call list is completely absent from the 

statute, its legislative history, the proposed Rule, or the Commission’s commentary. 

In US.  Wesf, the Tenth Circuit struck down FCC rules implementing the customer 

privacy provisions of the Telecommunications Act of 1996,47 U.S.C. 5 222, because those rules 

violated the First Amendment. Section 222 requires a telecommunications carrier to obtain 

customer “approval” in most circumstances before using, disclosing, or permitting access to 

certain customer information. The FCC implemented the statute by imposing an opt-in 

requirement, with a significant exception for marketing within the scope of a prior business 

relationship. The Tenth Circuit struck down the FCC’s privacy rules. 

The U.S. Wesf decision makes clear that stringent restrictions on commercial solicitation 

are vulnerable to challenge under the Supreme Court’s Cenfral Hudson test. The court explained 

that “when , . . alternatives are obvious [and] restrict substantially less speech,” choice of a more 

stringent rule indicates a lack of narrow tailoring and is far less likely to withstand First 

12 See olso 44 Liquorman, S I 7  U.S. at 529 (“The availability of less burdensome alternatives to reach the stated goal 
signals that the tit  between the legislature’s ends and the means chosen to accomplish those ends may be too 
imprecise to withstand First Amendment scrutiny.”). 
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Amendment ~crutiny.’~ It is noteworthy that the privacy restriction at issue in US.  West was less 

onerous than the do-not-call requirement in the proposed Rule. In U.S. West, the invalidated 

privacy rules exempted marketing offers for any category of service that an existing customer 

received from a carrier, and they allowed carriers to obtain approval either orally, electronically 

or in writing. In distinct contrast, the proposed Rule does not provide for any established 

customer relationship exemption, and existing consumers who have placed their names on the 

national do-not-call list could only resume receiving calls if they opt-in in writing. 67 Fed. Reg. 

at 45 19 (requiring “express verifiable authorization”). 

U.S. Wesl also underscores that if a government agency restricts commercial speech, it 

bears a significant burden of proof to defend the restriction. The regulator must demonstrate 

“that [the alternative] strategy would not sufficiently protect consumer privacy [employing] the 

carefd calculation of costs and benefits that our commercial speech jurisprudence requires.” US. 

Wesi, 182 F.3d at 1239. The government must build a clear record that justifies its policy choice. 

It must offer specific evidence, and may not rely upon “mere speculation” to justify its decision 

to impose a more restrictive regulatory scheme. 

The commentary to the proposed Rule defends its national do-not-call list proposal based 

upon evidence such as consumer comments “unanimously” disfavoring telemarketing calls and 

the purported “burden” on consumers imposed by the existing company-specific do-not-call rule. 

67 Fed. Reg. at 4518. The commentruy also states that “[c]onsumers have demanded more 

power to determine who will have access to their time and attention while they are in their 

U.S .  West,  182 F.3d at 1238 and n.11 (“We do not. . . strike down regulations when any less restrictive means I1 

would sumciently serve the state interest. We merely recognize the reality that the existence of an obvious and 
substantially less restrictive means for advancing the desired government objective indicates a lack ofnarrow 
tailoring.’’). 

See ulso Sfute of Missouri et a/. v. American Blasf Far. h e . .  el al., Case No. 4:00CV933 SNL slip opinion 2002 34 

U.S. Dist. LEXlS 5707 (E.D. Mo., March 13, 2002) (fmding inter alia that While  the oplfn requirement ofthe 
Statute prohibiting unsolicited fax advertisemens failed to meet the Central Hudson standard, an opt out strategy 
might have met the requirement that the regulation on speech “promote the government’s interest, yet be less 
intrusive to First Amendment rights,” id. at ‘39, and that the legislative history as to the burden imposed by such 
faxes was loo speculative to show the government’s substantial interest, id. at ’34). 
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homes.” Id. Although the commentary notes that “consumers would benefit from a national 

registry,” as a “one stop” mechanism, 67 Fed. Reg. at 45 19, it fails to offer evidence to show why 

this would enhance privacy as compared with existing do-not-call registries such as the large 

registry currently operated by The DMA. This showing is plainly insufficient to justify the 

proposed Rule under US. West and Discovery Nemork. 

The Commission has not considered that voluntary do-not-call lists already exist and 

provide effective limits on unwanted telemarketing calls. The proposed Rule notes that The 

DMA’s Telephone Preference Service lists over 4 million consumers, and that DMA members 

are “required to adhere to the list” under threat of expulsion. 67 Fed. Reg. at 4517 and n.241. As 

discussed above, The DMA membership accounts for approximately 80% of the telemarketing 

market, across all industries and covering intrastate as well as interstate calls beyond the 

jurisdiction of the FTC. In fact, the FTC web site refers consumers to The DMA service on a 

page titled “Federal Trade Commission Consumer Alert: Privacy: What You Do Know Can 

Protect You.” See <http://www.~c.gov/bcp/conline/pubs/alerts/pri~rotalrt. Yet, the 

proposed Rule does not offer any evidence that the proposed do-not-call list would be more 

effective than enforceable self-regulation. “[CJonjecture . . , is inadequate to justify restrictions 

under the First Amendment.” US.  Wesl, 182 F.3d at 1238 (citing Edenjield, 507 US. at 770-71). 

The proposed Rule also fails to analyze the very significant costs it would impose in the 

context of communications by businesses to consumers with whom they have a prior business 

relationship, as required by Discovery Nehvork, 507 U.S. at 417 U.S. Wesf, 182 F.3d at 1238- 

39. The proposed Rule is on particularly shaky ground because it would create a very costly 

regulatory regime for any commercial speech offered via telecommunications to existing 

customers when other “obvious less burdensome alternatives” exist. See Discovery Nemork, 507 

U.S.at417n.13. 

As discussed above, the proposed national do-not-call list does not cover intrastate calls, 

nor can it, given the inherent limitations of the regulatory scheme and the FTC’s jurisdiction. 

Yet, unless state-specific lists are preempted, businesses will be forced to bear a very significant 
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administrative burden of complying with multiple inconsistent and overlapping state and federal 

regulations on a per-call basis. Companies with multiple call centers would need to track which 

center calls which household on a state-by-state basis, and assign such calls according to the 

more favorable regulatory regime. This would be very costly compared to today’s methods. In 

addition, the current Rule will continue to require companies to honor existing company-specific 

do-not-call opt out lists, and the proposed Rule would require frequent scrubbing of call lists, and 

maintenance of lists of individuals opting in to receive calls through their “express verifiable 

written authorization” despite their general national opt out. 67 Fed. Reg. at 4519. This morass 

of restrictions would impose new costs on both businesses and consumers and would decrease 

legitimate and beneficial communication between consumers and businesses. As a result of these 

increased costs to business, consumers’ access to truthful information relevant to their shopping 

and spending decisions would be curtailed as fewer companies are able to afford telemarketing as 

a form of advertisement. 

The proposed Rule also fails to study the inconvenience and the costs to consumers of 

losing access to valuable information and opportunities from companies with which they already 

do business. The Commission would require that businesses’ existing customers provide 

“express verifiable written authorization” to opt back in to communications after they have been 

placed on the national do-not-call list. Id. By requiring consumers on the proposed national do- 

not-call list to opt in to receive information from any particular business, the proposed national 

do-not-call list would create a substantial barrier to existing customers receiving information and 

opportunities they would value from businesses they know and trust. For example, the proposed 

national do-not-call list would prevent sellers &om informing consumers with whom the seller 

has an established business relationship about special sale price offers or other promotions and 

product information consumers would welcome.35 Consumers would lose opportunities to save 

money through access to special sales and to other beneficial information that informs their 

Cf Virginia Bourdoffharmocy, 425 U S  at 765 (“It is a matter of public interest that [consumer] decisions, in 35 

the aggregate be intelligent and well-informed. To ltus end, the free flow of information is indispensable.”). 
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purchasing decisions.j6 Society-at-large benefits significantly from information available from 

the commercial speech that the proposed national do-not-call list would restrict. Economic 

efficiencies for consumers and businesses result from better-informed consumers. 

These costs to both business speakers and consumer listeners must be weighed in the 

analysis of costs and benefits as required by Discovery Network and US. Wesi. 

3. Rowan v. U,S. Cannot Jusfifi the Proposed Reslriction 

If the Commission intends to use Rowan I). United States, 397 U.S. 728 (1970) to defend 

the proposed Rule, such reliance would be misplaced. The statute at issue in Rowan, 39 U.S.C. 

$ 4009, allows recipients of postal mail “which the addressee in his sole discretion believes to be 

erotically arousing or sexually arousing” to identify a specific source of offensive material to the 

Postmaster General. The Postmaster General must order the sender and its agents to delete the 

named addressee from all mailing lists owned or controlled by the sender, and to refrain from 

mailings to the named addressee as well as any exploitation of mailing lists bearing the named 

addressee. The statute under review in Rowan is a company-specific opt-out requirement that 

relates to a specrjic individual for a specific type of content. By contrast, the proposed Rule 

would establish an across-the-board opt-out for communications from all FTC-regulated 

companies, and would allow anyone dialing from a phone number on a network capable of 

sending the telephone number to opt an entire household out of such calls. 

The Rowan court did not have before it and did not address the constitutionality of a 

broad universal opt-out scheme, applicable to established business relationships and individuals 

who would not have chosen to discontinue receipt of such solicitations. In fact, in their 

concumng opinion, Justices Brennan and Douglas specifically raised constitutional objections to 

“See  44 Liquonnorr, 517 U S  at 1504 (stating, “Advertising has been a part of OUI cullure throughout our history. 
Even in colonial days, the public relied on ‘commercial speech’ for vital information avow the market. . . . [T]own 
criers called out prices in public squares. Indeed, commercial messages played such a ceneal role in public life prior 
to the Founding that Benjamin Franklin authored his early defense of a free press in support of his decision to print, 
of all things, an advertisement for voyages to Barbados.” [internal citatiom omitted]). 
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the possibility that parents could include the name of a “minor” child under 19 as an additional 

named addressee in an opt-out request, despite the fact that 18 year olds had obtained majority, 

but acknowledged that the issue was not raised in this case and therefore not addressed or 

resolved. Rowan, 397 U.S. at 741. 

The Rowan court made clear that an “affirmative act by an addressee” must be directed to 

“ihat mailer” before the right to communicate could be circumscribed. Rowan, 397 U.S. at 737 

(emphasis added). This differs markedly from the universal opt-out in the proposed Rule. The 

individualized single-mailer opt out permitted under Rowan allows a recipient to stop 

objectionable material after the recipient has determined that material already received from a 

particular advertiser is objectionable. The universal opt-out in the proposed Rule, in stark 

contrast, would have the effect of stopping all telemarketing to a household, without regard to 

whether the recipient would find individual solicitations or promotions objectionable, useful, 

entertaining or welcome, and without regard to consumers’ legitimate expectations of ongoing 

commerce with trusted and established business relationships. 

F. An Exccption for Contactinn Customers When a Prc-established Business Relationship 
Exists Should Be Created i f  a National Do-Not-Call List Is Established 

The proposed Rule’s failure to include an exemption for businesses to contact individuals 

with whom they have an existing business relationship is a glaring omission. If a national do- 

not-call list ultimately is created by the Commission, it should preserve the ability of businesses 

to communicate with individuals with whom they have a pre-established business relationship 

but who register for the do-not-call list. 

In the Notice, the Commission relies on its rationale from the 1995 rulemaking to support 

its conclusion in 2002 not to exempt telephone calls made to any person with whom the caller 

has a prior or established business or personal relati~nship.~’ The stated rationale is that such an 
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